UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TIMOTHY PIGFORD, et al.,
Plaintiffs,
V. Civil Action No. 97-1978 (PLF)

ANN VENEMAN, Secretary,
United States Department of Agriculture,

Defendant.
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MEMORANDUM OPINION AND ORDER

The parties came before the Court for a status conference on December 11, 2002 to
discuss the issues of attorneys’ fees and potential sanctions, as well as the remanded issue of
modification of deadlines in certain Track B proceedings. Because the Court did not have time to
address the third issue at the hearing, it held a conference call to discuss the Track B issue on December
18, 2002 that included class counsel, counsel for the government, pro bono counsel and Arbitrator
Michael Lewis. Based on the parties’ representations in written submissions, at the hearing, and during

the subsequent conference call, the Court issues the following findings and relief.



First, as a general matter, the Court concludes that the issue of sanctions is appropriately
addressed separately from the matter of attorneys’ fees. While the government argues that class counsel
should be penalized both with a reduction in the amount of compensable hours or a reduction in hourly
billing rates and with sanctions, the Court finds this position untenable. To reduce the amount of
counsel’s fees as well as to impose sanctions would amount to a double hit, making counsel pay twice
what should be a single, comprehensive penalty. Thus, although the Court has granted defendant’s
motion to consolidate consideration of the issue of fees with the issue of sanctions, see Order of
November 22, 2002, the Court will not confuse the distinct questions of law and fact that underlie these
fundamentally separate issues. The parties are urged to address these issues with this guidance in
mind.

Second, in light of the parties’ evolving positions on fees and the relatively small amounts
now in dispute, the Court finds it reasonable for the parties to continue to try to settle the issue of
attorneys’ fees. Toward that end, the Court urges the parties to continue their negotiations and to
consider the fact that a judicial determination of fees would require a vast expenditure of time and
resources by all involved. Indeed, if the parties are unable to settle this issue, the Court may find it
necessary to appoint a special master to handle all fee-related issues and may require the parties to bear
the costs of the special master. In hopes that settlement among the parties can achieve a fair and
efficient resolution without judicial intervention, the Court chooses not to appoint a special master at this
time. Therefore, while several issues relating to fees remain undecided -- such as defining the
parameters of “implementation” work and determining the adequacy of counsel’s billing records and fee
petitions -- the parties nonetheless may find it preferable to agree to a mutually acceptable resolution

rather than to pursue precise judicial determination of all issues. Based on the representations made by



certain counsel at the December 11 status conference, it seems possible that a form of "rough justice” can
be achieved without the need to reach a consensus with respect to each hour spent by each attorney on
each task. The Court strongly urges both sides to approach the issue with a degree of flexibility and to
work toward a nonjudicial determination of the amounts with respect to both fees and sanctions.

Third, independent of the parties’ eventual success in settling these matters, the Court
finds it appropriate to order an immediate payment in the amount of $500,000 to class and of counsel
for implementation fees and costs. As stated in their recent fee petitions, class and of counsel urgently
need an infusion of funds to continue their work in this case. In addition, plaintiffs expect to seek fees for
non-implementation work in the future, which fees can serve as collateral for any sanctions ultimately
imposed by the Court. Specifically, current requests for implementation fees total $858,685, and
counsel anticipate fees for non-implementation work in the amount of $836,000 or more. In total,
therefore, the attorneys’ fees sought by class and of counsel now and in the future will amount to at least
$1.6 million, while the potential sanctions likely will total no more than $308,000. See Monitor’s
Sanctions Analysis at 1.> Based on these estimates, the Court concludes that the amount imposed as
sanctions is unlikely to exceed or even approach the amount of fees owed to counsel and therefore that

immediate payment of $500,000 for implementation work will not unfairly prejudice the defendant.

! Defendant asserts that the amount of sanctions may be higher, based on the Court’s
Order of June 15, 2001 threatening to impose sanctions for any violations of the September 15, 2001
deadline, and based on the Court’s Order of January 17, 2002 suggesting that class counsel’s violation of
the protective order in this case might warrant further sanctions. While the Court will not address these
arguments in depth at this time, it notes that the Monitor has found no evidence of violations under the
June 15, 2001 Order. See Monitor’s Status Report Regarding Registers of Petitions, November 7,
2001. In addition, the January 17, 2002 Order explicitly notes the lack of harm resulting from plaintiffs’
violation of the protective order, and the parties can assume that any sanctions based on that violation will
take this factor into account. In any case, the Court concludes that it is reasonable to award $500,000 to
class and of counsel at this time without serious risk of prejudice to defendant.
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Fourth, in order to ensure that the matter of attorneys’ fees is resolved promptly if it
cannot be settled, the Court will enter the briefing schedule suggested by the government, with the
understanding that this schedule will be vacated if the parties are able to resolve the issues of fees and
sanctions among themselves. For updates on the status of negotiations before then, the Court will rely on
the Arbitrator, Michael Lewis, who has assisted in negotiations up to this point.

Fifth, the parties have agreed that it is necessary to institute a regular process for the
submission and approval of all future fee requests. Attorney Phillip Fraas has submitted a proposal for
procedures and these have been largely agreed to (with certain suggested modifications). See Motion
for Attorneys’ Fees and Costs and Expenses for Implementation Work Only for Phillip L. Fraas and for
the Establishment of Deadlines and Procedures for the Resolution of Future Fees Motions. Because
these procedures seem reasonable, the Court generally approves this system for submission and approval
of all future fee requests. Rather than the monthly submission schedule suggested by Mr. Fraas,
however, the Court concludes that quarterly submission of fee petitions would be more reasonable and
efficient.

Finally, with respect to the remanded issue of modification of deadlines in certain Track
B proceedings, the parties have agreed that it is necessary for the Court to decide whether or not
claimants who were not originally represented by class counsel are covered by the principles articulated

in the court of appeals’ June 21, 2002 opinion on this issue.? If the Court finds that such claimants are

2 Due to a conflict of interest recently discovered by pro bono counsel at Wiley, Rein &
Fielding, the firm that represents those Track B claimants who potentially are covered by the court of
appeals’ opinion but were never represented by class counsel, representation of these claimants will be
assumed by Anthony Herman of Covington & Burling for the limited purpose of briefing the Court on this
issue.



entitled to the benefits of the court of appeals’ opinion, pro bono counsel at Wiley, Rein & Fielding will
seek new counsel to represent these claimants in pursuit of relief. With respect to those claimants who
were represented by class counsel at one time and thus clearly are covered by the court of appeals’
opinion, the parties agree that they will continue to pursue a settlement within a finite period of time.
The parties will submit a joint report to the Court no later than February 1, 2003, stating either that the
cases have been settled or that the parties believe that the cases cannot be settled without judicial
intervention and proposing a schedule for briefing on this issue.

For all of these reasons, it is hereby

ORDERED that defendant shall pay class counsel Alexander Pires in the amount of
$500,000 for implementation fees and costs no later than January 10, 2003. Class and of counsel who
have submitted implementation fee requests shall divide this payment among themselves as they deem
appropriate and Mr. Pires shall report to the Court as to when and how the division and payments have
been made; it is

FURTHER ORDERED that the parties shall continue (with the assistance of Mr.
Lewis) to negotiate toward settlement of the issues of fees and sanctions; it is

FURTHER ORDERED that unless settlement of the issue of sanctions is reached
sooner, the government shall file a brief setting forth its position on the issue of sanctions by February 3,
2003; it is

FURTHER ORDERED that unless settlement of the issue of fees is reached sooner, the
government shall file a brief setting forth its position on the issue of implementation fees by February 24,
2003. Class and of counsel shall file any responses by March 10, 2003 and the government shall file a

reply, if any, by March 17, 2003; it is



FURTHER ORDERED that the parties shall continue to negotiate toward settlement of
the issue of modification of deadlines in Track B cases involving claimants originally represented by class
counsel. The parties shall file a joint report with the Court no later than February 1, 2003 informing the
Court as to the status of the negotiations and, if necessary, including a proposed briefing schedule on this
issue; it is

FURTHER ORDERED that the Court will decide the question of whether the court of
appeals’ June 21, 2002 opinion applies to claimants who were never represented by class counsel. The
law firm of Covington & Burling shall represent these claimants for the limited purpose of briefing this
issue and the parties involved shall submit a proposed briefing schedule on this issue promptly upon
receipt of this Order; and it is

FURTHER ORDERED that, for fees, costs and expenses incurred by any class counsel
or of counsel after June 30, 2002 --

(2) such class counsel or of counsel shall file motions for his own fees, costs and
expenses, on a quarterly basis, on the 30" day of March, June, September and December;

(2) after receipt of any such motion for fees, and costs and expenses, defendant's
counsel shall have 30 days to review the motion and file a response;

(3) within 10 days after defendant's counsel files a response, Arbitrator Michael Lewis
shall convene a meeting of class counsel and of counsel and defendant's counsel to resolve any differences
that may exist and, if possible, to reach an agreement for the payment of fees, costs and expenses

covered by the motion;



(4) if no agreement for such payment is reached, class counsel and of counsel and
defendant's counsel, within 10 days thereafter, shall submit to the arbitrator statements of their final
positions on unresolved issues with respect to such motion;

(5) within 10 days thereafter, the arbitrator shall file with the Court the statements of
final position, along with his proposed findings and recommendations with respect to the motion, copies
of which shall be provided to the parties;

(6) thereafter, this Court shall rule on the motion; and

(7) quarterly motions filed by each class counsel under this procedure shall include all
fees, costs and expenses generated from work done on the implementation of the Consent Decree during
such period and work done during the period beginning July 1, 2001, through the end of such quarter on
each Track A claim, Track B claim, or petition for monitor review that such class counsel handled and

that was successfully concluded during such period;



for the purposes of this clause, the facilitator shall provide to class counsel and defendant's counsel at the
end of each month a report on the successful claims and petitions concluded during such month.

SO ORDERED.

PAUL L. FRIEDMAN
United States District Judge

DATE:



Copies to:

Michael Sitcov, Esq.

U.S. Department of Justice, Civil Division
P.O. Box 883, Room 1022

Washington, D.C. 20044

Alexander J. Pires, Jr., Esq.

Conlon, Frantz, Phelan & Pires, LLP
1818 N Street, N.W.

Suite 700

Washington, D.C. 20036

Phillip L. Fraas, Esqg.
3050 K Street, N.W., Suite 400
Washington, D.C. 20007-5108

J.L. Chestnut, Jr., Esq.

Chestnut, Sanders, Sanders,
Pettaway, Campbell & Albright, LLC
1 Union St.

Selma, AL 36701

Kenneth W. Barton

Butler, Snow, O’Mara, Stevens & Cannada
Deposit Guaranty Plaza, 17" Floor

210 East Capitol Street

Jackson, Mississippi 39201

Randi Ilyse Roth, Esq.

Office of the Monitor

46 East Fourth Street, Suit e1301
Saint Paul, Minnesota 55101

Anthony Herman, Esqg.

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, DC 20004

Thomas W. Kirby, III, Esq.
1776 K Street, N.W.
Washington, DC 20006

Michael Lewis, Esq.

ADR Associates

1666 Connecticut Avenue, N.W.
Washington, D.C. 20009

Lester Levy

JAMS

2 Embarcadero Center
Suite 1100

San Francisco, CA 94111

Julie Redell

Nicole Fahey
Poorman-Douglas Corporation
10300 SW Allen Blvd.
Beaverton, Oregon 97005



